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ORDINANCE PROHIBITING PEACEFUL 
PICKETING HELD VALID 


An ordinance enacted by the City of 
Indianapolis relating to picketing by 
strikers makes all picketing of the prem- 
ises, or the approaches to the premises, of 
another unlawful, if for the purpose of in- 
ducing others to refrain from entering 
such premises or from patronizing, trans- 
acting business with or negotiating with 
the owner or occupant of such premises. 
It also makes it unlawful for two or more 
persons to assemble together in the neigh- 
borhood of the premises of another for any 
of the purposes above mentioned. The 
validity of this ordinance was upheld in 
the case of Thomas v. City of Indianapolis, 
145 N. E. ‘550, decided by the Supreme 
Court of Indiana. 

The word ‘‘picketing,’’ as used in this 
ordinance, is defined by the court as the 
maintenance of an organized espionage on 
works or places of business of an employer 
and those going to and from there. The 
ordinance was sustained as a proper exer- 
cise by the city of its police power to pre- 
vent breaches of the peace, etc. 


A majority of the courts have recog- 
nized the rights of striking employees to 
maintain. pickets about the premises of the 
employer when no unlawful means were 
used and where there was no legislation 
upon the subject. On the other hand, 
other courts have taken the positicn that 
all picketing, as that term is used in mod- 
ern practice, is unlawful and should be 
restrained. In the latter view, the courts 
assert generally that there can be no such 
thing as peaceful picketing, and that no 
matter what the declared intention of the 
persons so engaged may be, the inevitable 
result is to create turmoil, disturbances 
and breaches of the peace. The court de- 
clared that it is probable that the city 





eouncil which passed the ordinance in 
question, took this view, and believed that ~ 
all picketing was inimical to the peace and 
good order of the public, and that the 
public welfare would best be subserved: by 
prohibiting all picketing in the manner 
described in the ordinance. Further it 
was said: 

“‘If we consider the results that gen- 
erally follow the placing of pickets near 
to the premises of one against whom a 
strike or boycott is being conducted, it 
cannot be said that such an ordinance is 
unreasonable. Although the person or 
persons on picket duty may not by word 
or gesture make any threat or use any 
force, we all know that in most of such 
cases the very presence of the pickets is 
apt to give rise to contentions and argu- 
ments that often result in bloodshed and 
riots. It is not an unreasonable exercise 
of the power to preserve peace and good 
order, for the council to prevent that 
which so often disturbs the peace and de- 
stroys good order.’’ 

The court refers to the case of Watters 
v. City of Indianapolis, 191 Ind. 671, 134 
N. E. 482, in which the same court had 
under consideration the validity of an 
ordinance of Indianapolis which prohibited 
the carrying of banners, placards, etc., 
upon the public streets. The argument 
was there advanced that many of the ap- 
pellant’s constitutional rights were in- 
vaded because he was prohibited from 
using public streets for such purposes. 
The appellant had walked back and forth 
in front of a barber shop and wore a shirt 
bearing the inscription, ‘‘Barber Shop 
Unfair to Organized Labor.’’ In dispos- 
ing of these objections, the court in that 
case said: 

‘‘Nor is he denied the right of free in- 
terchange of thought and opinion, or the 
right to speak, write or print freely. He 
may hire a hall or print a paper. But this 
does not mean that he may do as he 
pleases on a public street, which is kept by 
all the people for use under such restric- 
tions that, as near as possible, all may en- 
joy it.”’ 
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The court upheld the power of the city 
to enact such an ordinance, although it 
might be thought that the right to enact 
an ordinance against peaceful picketing 
under the power to preserve order is doubt- 
ful. One might think that such power 
would inelude only such ordinances as 
directly prohibit the doing of some act 
that amounts to a breach of the peace or a 
disturbance of some sort that is recogn*zed 
by the common law, or at least that has 
been recognized by some law enacted by 
the legislature as amounting to an un- 
lawful act. Here the act described by the 
ordinance was not in any sense unlawful 
prior to the enactment of the ordinance. 
The ordinance in this respect anticipates 
that some act would likely be done which 
would amount to a recognized violation of 
law if peaceful picketing were allowed, 
and prevents the doing of an act which 
the council thought would probably even- 
tually lead to the doing of something un- 
lawful. The City of Indianapolis, in en- 
acting this ordinance, has added one more 
to the great number of laws from which 
this country is now suffering and the ac- 
cumulation of which if not guarded 
against will eventually mean the destruc- 
tion of democracy. 








NOTES OF IMPORTANT DECISIONS 


BAKERY IS A MANUFACTURING PLANT. 
—Holding that a bakery is a “manufacturing 
plant,” and that a company operating such 
plant is a “manufacturer,” within the mean- 
ing of a statute requiring payment of manu- 
facturer’s license fee, the Supreme Court of 
Montana, in State v. Hennessy Co., 230 Pac. 
64, in part said: 

“Counsel for defendant has not directed our 
attention to any authority which holds that a 
baker is not a manufacturer, but he relies for a 
reversal of this judgment upon New Orleans 
v. Mannessier, 32 La. Ann. 1075, which holds 
that one engaged in making ice cream for sale 
is not engaged in manufacturing, and State 
v. Johnson, 20 Mont. 367, 51 P. 820, which 
holds that a merchant tailor who merely cuts 
and fashions a suit of clothes as ordered by a 





customer is not a manufacturer within the 


meaning of the statute now under considera- 
tion. In the first citation counsel was unfor- 
tunate, for the same court 36 years later de 
cided that one who makes ice cream for sale 
is a manufacturer. Collector v. Brown, 140, La. 
928, 74 So. 253. 

“We do not find fault with the conclusion 
reached in State v. Johnson, but much that is 
said in argument and by way of illustration 
would not be accepted as applicable today. 

“In view of the reasoning which underlies 
the decided cases above, and the definition of 
the term ‘manufacturer,’ as that definition is 
popularly understood at the present time, and 
as it was understood generally when section 
2441 was incorporated into the laws of this 
state, we conclude that defendant’s bakery is 
a manufacturing plant, and in operating it the 
defendant is a ‘manufacturer,’ within the mean- 
‘ing of the statute. 

“We have not overlooked the provisions of 
section 2589, Revised Codes of 1921, but we 
do not deem them pertinent to the present in- 
quiry.” 


SECTION FOREMAN ENGAGED IN INTER- 
STATE COMMERCE.—A section foreman, 
killed by defendant’s train when performing 
his duty of inspecting the track which the de- 
fendant used in interstate commerce, was held 
to be engaged in interstate commerce at the 
time of his death, in the case of Chesapeake 
and O. R. Co. v. Nixon, 125 S. E. 325, decided 
by the Supreme Court of Appeals of Virginia. 
We quote briefly from the opinion of the court 
as follows: 

“Was the decedent engaged in interstate 
commerce at the time he was killed? 

“The question must be answered in the 
affirmative. 

“The positions taken in behalf of the de- 
fendant company, and the authorities cited in 
support thereof, do not controvert the fact that 
the track was being used by the defendant 
company in the transportation of interstate 
commerce, nor the correctness of the conclu- 
sion that the decedent was engaged in inter- 
state commerce at the time he was killed, if 
he was then engaged in aischarging a duty in- 
cident to his employment, of inspecting the 
track. That the latter was a fact is a reason- 
able inference from the uncontroverted evi- 
dence, and hence, in view of the verdict of the 
jury, must be regarded by us as an established 
fact in the case. That being so, any discus- 
sion of the aforesaid positions, or of the 
authorities cited in support thereof, would be 
irrelevant, and therefore will not be entered 
upon.” 
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ZONING ORDINANCE HELD INVALID.— 
The provision of a zoning ordinance against 
erecting, within a certain district, four-story 
apartment house, is held in Jersey Land Co. 
v. Scott, 126 Atl. 173, decided by the Supreme 
Court of New Jersey, not within the police 
power as affecting either health, safety or gen- 
eral welfare. As bearing on this question the 
court said: 

“Under the recent determination, in Igna- 
ciunas v. Town of Nutley, by the Court of Er- 
rors and Appeals, 125 Atl. 121, it was held that 
a store and dwelling interdicted by a munici- 
pal ordinance was not within the police powers 
of the State, as affecting either the health, 
safety or general welfare of the community, 
as defined by the act authorizing ordinances of 
this class. We have concluded that this de- 
termination must govern the result in this 
case. An apartment house is a mode of habi- 
tation specially recognized by the laws of the 
State as a necessary method of meeting the 
social congestion of our cities. It is a method 
of supplying, in compact form, accommodation 
to numbers of families under a common roof. 
Such structures are not only recognized, but 
seem to have become ex necessitate a part of 
our economic and domestic life. They are 
found in large numbers in all our larger cities, 
and afford convenient access to workers and 
business men in such congested centers, who 
otherwise probably could not be adequately 
supplied with the conveniences of modern life, 
and with our modern systems of transporta- 
tion. The height of the structure contemplated 
here is four stories. The ordinance in ques- 
tion forbidding the construction of such a 
building seems to be wholly unnecessary, with- 
in the comprehension of the statute, for the 
public safety, public health or the general 
welfare in this particular community. That 
its presence may not recommend it to other 
residents in the immediate neighborhood pre 
sents no basis for regarding the erection of the 
building as opposed to the general welfare. 
The height of the building cannot in any sense 
be regarded as endangering the public safety, 
nor can it be reasonably contended that the 
health of the community could be injuriously 
affected thereby. 

“In the Nutley Case, the statute through 
which the ordinance was sought to be justified 
was construed to authorize municipalities to 
inhibit the construction of buildings, within 
the comprehension of the police powers as 
thus defined, and as limiting the application 
of the police powers within these conceded 
limits. Under these circumstances it is not 





necessary to go beyond the conclusions already 
reached, viz, that the fundamental purposes 
of the statute being to protect the general 
public under the police powers, as limited spe 
cifically, to matters of health, safety and gen- 
eral welfare, and finding as we do that none of 
these limitations can be invoked against the 
building sought to be erected by the relator, 
our conclusion is that the peremptory writ of 
mandamus should issue.” 


“DRIVE IT YOURSELF” BUSINESS LAW- 
FUL.—The owner of a “Drive It Yourself” 
automobile business filed a bill of complaint 
in the Circuit Court of Maryland against the 
Commissioner of Motor Vehicles asking for an 
injunction to prevent interference with his 
business. 

The orator alleged that his automobiles were 
used under an agreement with his patrons for 
a period which extended usually only four or 
five hours, and at the most two or three days, 
and that for such services a charge was made 
varying according to the automobile used. 

It was contended by the Commissioner that 
under Motor Vehicle Laws of Maryland, pro- 
viding that any person, association, or cor- 
poration having the exclusive use of any auto- 
mobile under contract is the owner thereof, 
and requiring the title of such vehicle to be 
transferred to the owner, the conduct of the 
business of the orator was unlawful, and an 
attempt to avoid the payment of fees required 
for registration under the statute. 

The Maryland Court of Appeals in affirming 
the decision of the lower court in entering a 
decree for the orator, speaking through Judge 
Adkins, in commenting on the definition of the 
term “owner” in this statute, said in Baugh- 
man v. Milstone, 125 Atlantic Reporter, 69: 


“To hold that the Legislature meant to in- 
clude in this definition a person hiring an 
automobile for a few hours or days would im- 
pute to it an intention to prohibit the use of 
such a vehicle by any one whose possession 
was to continue for only such a short time, for 
obviously it would be impracticable, or at least 
unreasonable, to require registration or titling 
by such a person. It would, of course, equally 
prohibit the business of owning automobiles 
for hire. 

“If such had been the intention of the Legis- 
lature, it is natural to suppose that it would 
have expressly made unlawful the business of 
hiring motor vehicles.” 
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ANCIENT DOCUMENTS.—In the case of 
Ray v. Farrow, 100 So. 868, the Supreme 
Court of Alabama held that the record of a 
deed over sixty years of age, and which had 
been recorded in the office of the judge of pro- 
bate for more than that period, was admissible 
in evidence to prove the deed as an ancient 
document. It does not appear from the de- 
cision in the case whether or not the original 
deed was lost, but as it is stated therein that 
under the law of Alabama the record of an 
ancient document is admissible in evidence to 
prove the same it is to be assumed. that the 
court followed the correct rules which require 
proof that a document is lost before allowing 
secondary evidence. 


A portion of the court’s opinion was as fol- 
lows: 

“It may be well to advert to the refusal to 
admit in evidence the record in the probate 
office (filed in office April 4, 1861) of the deed 
from James Boulware and wife to Ransom G. 
Ray, of date February 4, 1861. It is the rule 
in this jurisdiction that deeds made or land 
certificates issued more than thirty years be- 
fore the trial, in the absence of circumstances 
to create suspicion, are ancient and self-prov- 
ing documents, and it is not necessary that 
they should come from the proper source or 
even be exhibited to the court for inspection 
as to genuineness or age (McMillan v. Aiken, 
205 Ala., 35, 42, 13, 88 South. 135; Jordan v. 
McClure Lbr. Co., 170 Ala., 289, 313, 54 South. 
415). Where plaintiffs in ejectment were not 
the grantees under a deed which was nearly 
fifty years old no presumption arose that they 
were in the possession or control thereof, and 
hence were entitled to introduce a certified 
transcript of the record to prove the deed 
(Wise v. Spears, 172 Ala, 8, 55 South. 114; 
Allison v. Little, 85 Ala., 512, 516, 5 South. 
221.) 

“The record offered shows that said deed 
was more than sixty years of age and had been 
of record in the office of the judge of probate 
for more than that period. Such a deed is an 
ancient document within the rule and the 
record of the same is admissible in evidence 
(MeMillan v. Aiken, supra). 


“In Jordan v. McClure Lbr. Co. (supra), it 
is said: 

“In fact, this court has held that certified 
copies of documents which purport to be over 
thirty yéars of age and which have been 
recorded for twenty years are self proving. 
* * * These cases have been modified by the 
later case of O’Neal v. T. C. I. & R. R. Co. 
(140 Ala., 378, 37 South. 275), but not as to 





the proposition announced above. That case 
merely decides correctly that age cannot give 
validity to a document void on its face’ (Prince 
v. Prince, 188 Ala, 559, 66 South. 27; Messer- 
Johnson Realty Co. v. Security Savings & Loan 
Co., 208 Ala., 541, 94 South. 734).” 

This rule, as stated by the Supreme Court 
of Alabama, is in accord with the doctrine as 
laid down by Prof. Wigmore (III Wigmore on 
Evidence, sec. 2143). There the learned author 
states that after the general principle requir- 
ing the original to be produced, or else ac- 
counted for as lost, or the like, has been satis- 
fied, the official record of a lost and ancient 
deed may be admitted as proof of its contents. 

The reasons upon which this rule is founded 
are stated in an excerpt from the case of 
Gibson v. Poor (2 N. H., 440, 447, cited by 
Prof. Wigmore in sec. 2143, supra), as follows: 

“Ancient plans must at some time become 
worn out by age and use, and the necessity of 
the case seems to require that their place be 
supplied by copies. After these copies have 
been kept among the records, and used by the 
inhabitants a suffiicent number of years to 
raise the ordinary presumption of genuineness, 
can they not be used as substitutes for the 
originals, without resorting to proof of being 
true transcripts, if the originals cannot be 
found or have become defaced and unintelli- 
gible by use?” 

Again, in Holmes v. Coryell (58 Tex., 680, 
683), it was said: 

“The fact that it (deed) was recorded raises 
a presumption that it was delivered. The 
record made in 1843 evidences with more cer- 
tainty than the original deed would have pro- 
duced that the deed was more than thirty 
years old; for skillful, indeed, would be the 
spoliation of a record book which could not 
be detected. It comes free from suspicion upon 
any just ground, with strong facts corrobora- 
tive of its genuineness.” 








The arrested man had been charged with a 
petty offense, and the judge asked: “Have 
you anyone in the court who will vouch for 
your good character?” 


“Yes, your Honor,” the prisoner replied. 
“There is the chief constable yonder.” 


The constable was amazed. “W-why, your 
Honor,” he sputteringly protested, “I don’t 
even know the man.” ; 


“Exactly, your Honor,” the prisoner argued; 
“the chief constable doesn’t know me yet, al- 
though I’ve lived here for twenty years. Isn’t 
that character enough?’—The Ladies’ Home 
Journal. 
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LIMITATIONS OF THE TREATY- 
MAKING POWER 


With constant growth of international 
intercourse the question of the treaty- 
making power and its limitations is bound 
to inerease in importance, and so, while 
the problem has been discussed often 
enough from all possible points of view, 
a restatement of the essential principles 
may be of some use. 

Article VI, clause 2, of the federal Con- 
stitution, is, of course, quite sweeping in 
its language, and, standing alone, would 
make the treaty-making power unlimited. 
All lawyers are familiar with it, but that 
we may develop the problem in an orderly 
way it.is desirable again to set it forth: 
‘‘This Constitution, and the laws of the 
United States which shall be made in pur- 
suance thereof, and all treaties made, or 
which shall be made, under the authority 
of the United States, shall be the supreme 
law of the land; and the judges in every 
state shall be bound thereby, anything in 
the Constitution or laws of any state to 
the contrary notwithstanding.’’ However, 
this clause does not stand alone, and both 
as a matter of principle and following a 
large number of decisions, the Constitution 
must be considered in its entirety, with a 
view to the nature of the instrument, as 
well as to other provisions. 

The provisions particularly to be borne 
in mind are Article I, Section 8, paragraph 
eighteen of the Constitution and Amend- 
ment X to this document. Under the first 
of these the national government has only 
such powers as are bestowed by the Con- 
stitution, including power to make ‘‘all 
laws necessary and proper’’ for carrying 
into execution enumerated powers, and 
those conferred in terms upon the other 
departments of the national government. 
Under the Tenth Amendment ‘‘the powers 
not delegated to the United States by the 
Constitution nor prohibited by it to the 
the Coakval "kaw Seurust Ge seal tant ie. 
Pergler had been Minister from the United States 


to Japan when we should have said he was Min- 
ister from the Czechoslovak republic to Japan. 





states are reserved to the states respect- 
ively, or to the people.’’ 

Considering these clauses, and the rela- 
tion of one to another, the meaning is ob- 
vious and the intention clear: All powers 
not expressly or by necessary implication 
granted to the United States are reserved 
to the individual states. But the power 
to make treaties is conferred upon the fed- 
eral government and it follows that every- 
thing is given that ordinarily and properly 
goes with such power. 

The treaty-making power cannot be un- 
limited, for otherwise it could be used to 
destroy those very things which the Con- 
stitution was framed to protect. The 
United States being a person in interna- 
tional law, necessarily any treaty is bind- 
ing upon this international law person, if 
properly entered into and approved by the 
Senate. But within what limitations is a 
treaty the supreme law of the land? Does 
a treaty always bind all persons subject 
to the jurisdiction of the United States, 
and does it always determine the status of 
things and factors within this jurisdiction ? 
These are the questions that may become 
of practical importance from the point of 
view of the citizen. Again, may the treaty- 
making power undertake to do things that 
cannot be accomplished by ordinary legis- 
lation ? 

It is tempting to come to the conclusion, 
and certain authors have done so, that the 
treaty-making power is co-extensive with 
that of Congress, viz., that a treaty cannot 
do what an act of Congress cannot accom- 
plish. This theory would seem to be de- 
molished by the ruling of the Supreme 
Court of the United States, in an opinion 
by Mr. Justice Holmes, in which it is de- 
elared: ‘‘Acts of Congress are supreme 
law of the land when made in pursuance 
of the Constitution, while treaties are de- 
clared to be so when made under the au- 
thority of the United States. We do not 
mean to imply that there are no qualifica- 
tions to the treaty-making power; but they 
must be ascertained in a different way. 
* *  * When the Constitution makers 
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formulated the Constitution, they called 
into life a being the development of which 
could not be foreseen. Cases must be con- 
sidered in the light of our whole national 
experience. ’’? 

A little reflection will show that there is 
a considerable sphere of interests and ques- 
tions that may be regulated by treaties, 
but not by an act of Congress. It is clear, 
and judicially established, that the United 
States may, by treaties, provide for the 
mutual rights of citizens of either country, 
party to a treaty, in the other. Yet no 
one will contend for a moment that, gen- 
erally speaking, Congress could pass an 
act, apart from any treaty, wholly as a 
matter of federal legislation, regulating 
the rights of aliens in any state, or all 
states, and distinguishing these rights from 
those of the citizens.® 

S. B. Crandall observes: ‘‘It is not now 
an open question that the removal of alien 
disability to inherit and dispose of real 
property is a proper subject of treaty 
regulation and within the treaty-making 
power, and that treaty stipulations to this 
effect override any inconsistent state leg- 
islation. This principle has been asserted 
not less clearly by the state than by the 
Federal Courts.’’* 

These are considerations of an affirma- 
tive nature. But the question is, What 
cannot be done? To what extent this 
power is limited has been frequently dis- 
eussed without being definitely defined, no 
treaty having ever been declared void by 
the ecourts.5 The Supreme Court said in a 
very early case: ‘‘If the court possesses a 
power to declare treaties void, I shall never 
exercise it, but in a very clear case in- 
deed.’’® 

Nevertheless, as a matter of principle. 
and on the basis of some of the opinions, 
certain fairly safe conclusions may be ar- 
rived at. 


(1) Missouri v. Holland, 252 U. S. 416. 

(2) Hauenstein v. Lynham, 100 U. S. 483. 

(3) Holmes v. Jennison, 14 Peters, 540; Santos 
Casse., 7 Fed. Cases, No. 4,016. 

(4) Treaties, Their Making and Enforcement, 
page 250. 

(5) 38 Cyc, 966. 

(6) Ware v. Hylton, 3 Dall., 199. 





It has been stated that the treaty-making 
power would not authorize a cession of any 
portion of the territory of a state without 
the consent of that state? But what is 
cession of territory? In Latimer v. Poteet 
it was said: ‘‘It is a sound principle of 
national law, and applies to the treaty- 
making power of this government * * * 
that all questions of disputed boundaries 
may be settled by the parties to the treaty. 
And to the exercise of these high functions 
of the government within its constitutional 

powers, neither the rights of a state, nor 
those of an individual, can be inter- 
posed.’’® But when does rectification of 
a boundary cease and cession of territory 
commence? This problem has arisen in 
other countries and fairly recently became 
quite acute in one of the new republics of 
Central Europe. 


In the insular cases it was held that 
under the Constitution only Congress has 
power to incorporate new territory with 
the United States, and that as a result the 
treaty-making power cannot do so. It is 
because of this distinction that the islands 
in question are not considered a part of 
the United States.® It is also on this 
theory that the Supreme Court has held 
that the bill of rights is in force only in the 
Jnited States itself and does not apply 
to territory belonging to it.1° Territory 
of the United States, and territory belong- 
ing to the United States, are two different 
things. 

Vested rights cannot be destroyed by 
treaties. In Prevost v. Greneaux the 
plaintiff was disputing the right of the 
State of Louisiana under the treaty of 1853 
with France to impose a succession tax 
upon property anterior to the treaty. The 
court said: ‘‘If the property vested in 
him at the time, it could vest only in the 
manner and upon conditions authorized by 
the laws of the state, and certainly a 
treaty, subsequently (i. e., to the vesting 
of the property) made by the United 


(7) De Geofroy v. Riggs, 133 U. S. 258. 
(8) 14 Peters, 4. 

(9) Downes v. Bidwell, 182 U. S. 244. 
(10) Hawaii v. Mankichi, 190 U. S. 197. 
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States with France could not divest rights 
of property already vested in the state, 
even if the words of the treaty had im- 
ported such intention.’’!4_ Of course, this 
decision does not hold the treaty invalid, 
but simply inapplicable to a given situa- 
tion. 

There is a line of cases employing lan- 
guage which can serve as a fair guide both 
to lawyers, as well as to American negotia- 
tors with foreign governments. In an 
early case the United States Supreme 
Court said that it must be assumed that 
the power to make treaties should extend 
to all those objects which in the intercourse 
of nations had usually been regarded as 
proper subjects of negotiation and treaty, 
if not inconsistent with the nature of the 
American government and the relation be- 
tween the states and the United States.!# 


In a much later case!? it is declared: 
‘‘That the treaty-making power in the 
United States extends to all proper sub- 
jects of negotiation between the United 
States and the governments of other na- 
tions is clear. * * * The treaty power, 
as expressed in the Constitution, is in 
terms unlimited except by those restraints 
which are found in that instrument against 
the action of the government or its de- 
partments, and that arising from the na- 
ture of the government itself and that of 
the states. It would not be contended that 
it extends so far as to authorize what the 
Constitution forbids, or a change in the 
character of the government or in that of 
any of the states, or a cession of any por- 
tion of the territory of the latter without 
its consent. But with these exceptions it 
is not perceived that there is any limit to 
the questions which can be adjusted touch- 
ing any matter which is properly the sub- 
ject of negotiations with a _ foreign 
country.”’ 

In People v. Gerke the situation is put 
very tersely: ‘‘The only questions to be 
considered with regard to the subject-mat- 
ter of the treaty are: (1) Whether it is 


(11) 19 Howard, 1. 
(12) Ho!mes v. Jennison, supra. 
(13) De Geofroy v. Riggs, supra. 





a proper subject of treaty according to in- 
ternational law or the usage and practice 
of civilized nations; and (2) whether it is 
prohibited by any of the limitations con- 
tained in the Constitution.’’!4 


If, then, the question should be asked, 
Can the treaty-making power be employed 
in reference to matters not legitimately a 
subject for international agreement? the 
answer must be in the negative, not only 
by reason of the decisions quoted, but also 
as a clear matter of principle and sound 
rules of constitutional interpretation. Cer- 
tainly the framers of the federal Constitu- 
tion did not intend to confer this power 
for any other purpose but the one of mak- 
ing poss*ble treaties within the legitimate 
sphere of international agreements. In 
other words, ‘‘the treaty-making power 
must be confined to its proper function and 
exercised in good faith.’’15 

All the cases hereinbefore referred to 
could be upheld by applying this compre- 
hensive, elastic and at the same time clear 
rule. The Missouri Migratory Bird Case 
beyond doubt came within the rule.1® The 
preservation of bird life was and is a mat- 
ter of concern not only to the state of 
Missouri and the United States, but 
Canada as well, and the matter was there- 
fore susceptible of international agreement. 


As discussed up to this point, the ques- 
tion, in all probability, is destined to re- 
main of an academic nature, since it is not 
to be expected that the officials entrusted 


_with treaty negotiations would consider 


embodying in a treaty provisions not 
legitimately a subject matter of interna- 
tional agreement, and it is equally certain 
that the Senate would refuse its consent to 
any such agreement. In 1899 the De 
partment of State declined a proposal of 
the British government to negotiate a 
treaty to prevent discriminatory legisla- 
tion by the several states of the United 
States, subjecting foreign fire insurance 
companies to higher taxes than domestic 


(14) 5 Cal. 381. 

(15) Willoughby, Constitutional Law of the 
United States, page 504 

(16) Missouri v. Holland, supra. 
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companies, on the ground that the people 
would hardly permit encroachments upon 
the exercise of powers of local legislation 
and that, therefore, to negotiate such a 
treaty would in all probability be futile.17 

But other important considerations re- 
main to be noticed. 

There is a class of treaties, probably the 
majority, that is self-executing, and if a 
treaty affects solely the judicial depart- 
ment it belongs to this class. It is not 
necessary to cite authorities to the propo- 
sition that courts will give effect to the 
provisions of a treaty in deciding cases 
properly before them. It is equally ob- 
vious that if the executive department has 
the power completely to carry out the pro- 
visions of a treaty it is self-executing. 
‘‘Our Constitution declares a treaty to be 
the law of the land. It is, consequently, 
to be regarded in courts of justice as 
equivalent to an act of the legislature, 
whenever it operates of itself without the 
aid of any legislative provision.’2* But 
what is the situation when legislative 
action is necessary to carry out treaty pro- 
visions ? 

The moral obligation is, of course, be- 
yond dispute. ‘‘If a treaty require the 
payment of money to earry it into effect, 
and the money can only be raised or ap- 
propriated by an act of the legislature, 
the existence of the treaty renders it 
morally obligatory on Congress to pass the 
requisite law; and its refusal to do so 
would amount to a breach of public faith 
and afford just cause for war.’9 Cran- 
dall states that the proposition ‘‘that Con- 
gress is under no obligation to make the 
stipulated appropriation has not been seri- 
ously advanced by the House since 1868, 
although individual advocates of this view 
have not been wanting.”° 

Nevertheless, it is well to bear in mind 
that while the moral obligation exists, ‘‘a 
treaty is the supreme law of the land in 


(17) Moore, International Law Digest, par. 735. 

(18) Foster v. Neilson, 2 Pet. 253. 

(19) Duer’s Outlines of Constitutional Juris- 
prudence of the United States, 138. 
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respect of such matters only as the treaty- 
making power, without the aid of Con- 
gress, can carry into effect. Where a 
treaty stipulates the payment of money for 
which an appropriation is required, it is 
not operative in the sense of the Constitu- 
tion. Every foreign government may be 
required to know that so far as the treaty 
stipulates to pay money the legislative 
sanction is required.*! 

An example of the need of money to 
carry a treaty into effect is the purchase of 
Alaska by the United States from Russia. 
Money bills under the Constitution must 
originate in the House of Representatives. 
At one time it was quite doubtful that the 
House would vote the money to complete 
the purchase, and had it refused finally so 
to do, in effect there would have been no 
treaty, and certainly no purchase. 


If a treaty, standing alone and without 
the consent of Congress, cannot require 
the United States government to expend 
money, it is equally clear that a treaty 
cannot compel any affirmative action by a 
state, and, indeed, it has never been held, 
either by the Supreme Court of the United 
States, or any other court, that such an 
affirmative action could successfully be re- 
quired.22. Certainly no state government 
could be required, by treaty, to assume any 
obligation against its will. This idea was 
rather forcefully expressed by Senator 
John Sharp Williams, at the time a mem- 
ber of the House, in an address before the 
American Academy of Political and Social 
Science: ‘‘That the treaty can give an 
alien equal rights with the citizen, even 
within a state, concerning a subject-matter 
that the federal government would other- 
wise not control, I do not doubt, but that 
it can give him superior privileges to a 
citizen I deny. If by treaty with Japan, 
for example, California can be forced to 
admit Japanese, or by treaty with China 
it ean be forced to admit Chinese, to the 
same schools with white children, then by 
treaty with Haiti or Santo Domingo 


(21) Turner v. American Baptist Missionary 
Union, 5 McLean, 347. 
(22) Putney, Constitutional Law, pages 157-158. 











YIM 








— _ ' t= 


we 











XUM 





Vol. 98 


CENTRAL LAW JOURNAL 45 








negroes from those islands could be ad- 
mitted to the same schools with white 
children in Mississippi, let us say, where 
native-born negroes, citizens of the United 
States, cannot attend white schools.” 

On the whole there is little doubt that 
in practice the question of the treaty-mak- 
ing power of the United States should 
present no special difficulties. And the 
good sense of American negotiators will 
surely save the courts the necessity of ever 
declaring any treaty invalid as having 
transgressed even the broad powers 
granted by the Constitution. 


CHARLES PERGLER. 
Washington, D. C. 


(23) Congressiona! Record, June 3rd, 1908. 








TAXATION—MAINTENANCE OF HIGH- 
WAYS 


GAFILL v. BRACKEN, STATE AUDITOR 
145 N. E. 312 
(Supreme Court of Indiana, November 7, 1924) 


State may select use of gasoline for propell- 
inz vehicles on highways of state as a subject 
of taxation from which to raise revenue to 
construct, maintain and repair highways. 


Hubbard, Farabaugh & Pettengill, of South 
Bend; Harman & Jay, of Elkhart, and Walter 
R. Arnold, of South Bend, for appellant. 

U. S. Lesh and Dale F. Stansbury, both of 
Indianapolis, for appellee. 


EWBANK, J. Appellant sued appellee, as 
auditor of state, seeking to restrain him, by 
injunction, from taking any steps toward en- 
forcing the act which imposes a tax of two 
cents a gallon on gasoline sold or used for cer- 
tain purposes (chapter 182, Acts 1923, pp. 532- 
537), particularly demanding that he be for- 
bidden to expend any money from the state 
treasury or to incur any expense on behalf of 
the state to put the act into effect, and that 
he be forbidden to exact payment of the tax 
of two cents per gallon on such gasoline. A 
demurrer was sustained to the complaint, and 
upon the refusal of appellant to amend or 
plead further judgment was rendered that he 
take nothing by his suit, and that appellee 





recover costs. Appellant has assigned as error 
that the trial court erred in sustaining the de- 
murrer to his complaint. 

In substance, the complaint alleged that de- 
fendant (appellee) was the auditor of state 
and was sued in that capacity; that plaintiff 
(appellant) then was and for many years had 
been a resident taxpayer of the city of South 
Bend, in Portage township, St. Joseph county, 
Ind., paying taxes each -year on real and per- 
sonal property therein, and also a poll tax; 
that he then owned and was operating an auto- 
mobile, run by the internal combustion of gaso- 
line, and used gasoline for that purpose in said 
St. Joseph county, and also in adjacent states, 
both in the conduct of his business and for 
pleasure, which automobile could not be oper- 
ated by any other power; that he was a stock- 
holder in a designated corporation engaged in 
the business of selling and distributing gaso- 
line and other petroleum products in the city 
of South Bend, where it had its principal place 
of business, and in other parts of the state of 
Indiana and in adjoining states, owning 70 
filling stations where gasoline and other pe 
troleum products were sold to consumers, and 
operating 31 tank wagon trucks which were 
run by the internal combustion of gasoline in 
delivering such gasoline and other petroleum 
products to its customers; that said company 
thereby hauled gasoline on the highways of 


Indiana and adjoining states to fill orders re- ~ 


ceived by mail, telegraph and telephone, and 
verbally; that in this manner it sold and de 
livered gasoline to purchasers for use in pro- 
pelling stationary engines, farm tractors, motor 
boats, airplanes, and aircraft, and for cleaning 
and dyeing and other commercial uses other 
than the operation of motor vehicles on high- 
ways; that the gasoline sold to many pur- 
chasers was delivered to them in other states 
than Indiana, and was used entirely in such 
other states, and much of the gasoline used by 
said company in operating its said tank wagon 
trucks was used in propelling them upon the 
highways of other states than Indiana; that 
demand had been made on the directors and 
officers of said corporation to bring this action, 
but had been refused; that to comply with said 
act the corporation would be required to keep 
books, records, papers, receipts, invoices, and 
equipment pertaining to its sales of gasoline 
and to collect and pay over to the state of 
Indiana the tax on all gasoline sold by it, and 
make verified reports at great expense, all 
without compensation for the services so ren- 
dered; that plaintiff had bought a quart of 
gasoline for use in cleaning clothing, furni- 
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ture, and other articles, and for household 
uses, since the law went into effect, and that 
he would use in the operation of his automo- 
bile 500 gallons per year, while his said cor- 
poration would use in the operation of its 
tank wagon trucks 5,000 gallons per year pur- 
chased in the state of Indiana; that defendant 
was threatening to expend the $2,000, appro- 
priated by said act in the prepiration and 
printing of blank forms of reports, receipts, 
and other things which he deemed necessary 
o provide for the administration of the act; 

at for six weeks past, since the date fixed 
y said act for imposing the tax of two cents 
ver gallon on gasoline, defendant had been 
and still was enforcing the provisions of the 
act and requiring all dealers to collect from 
plaintiff and his said corporation the said tax 
on all gasoline purchased by them, and refus- 
ing to sell to them unless they did so, thereby 
making it impossible for them to get any 
gasoline without paying the tax; that St. 
Joseph county is populous and wealthy, and 
its inhabitants own and operate upon the 
highways therein thousands of motor vehicles 
which are operated by power derived from the 
internal combustion of gasoline, in which they 
consume 50,000 gallons of gasoline, each day, 
and in the county are 320 miles of improved 
highways, being greatly in excess of the 
amount of gasoline consumed for that purpose 
in some other counties that have less miles of 
‘mproved roads; that in the city of South 
Bend thousands of motor vehicles kept for hire, 
which are propelled by the internal combustion 
of gasoline, are operated solely in and upon 
streets constructed and paid for by means of 
assessments against abutting property and by 
city taxation, and many other such vehicles 
which are operated and driven from Indiana 
into other states and foreign countries in car- 
rying passenzers and goods for hire; that 
many persons from adjoining states drive into 
Indiana with more than 20 gallons of gasoline 
in the tanks of their cars; that many users of 
gasoline for propelling such vehicles buy their 
supply in other states and procure it to be 
shipped to them in Indiana in the original, 
unbroken packages; that many vehicles are 
operated upon the highways of Indiana in 
said county by electricity, kerosene, steim, 
muscular power, and by other means than the 
internal combustion of gasoline, which vehi- 
cles are used in the same way, for like pur- 
poses, and with like effect upon the h*zhways 
as the gasoline propelled vehicles; and that 
said act is unconstitutional for each of several 
alleged reasons. 





The act of which the constitutionality is 
thus attacked (chapter 182, Acts 1923, p. 532) 
is entitled: 

“An act imposing a license fee on the use of 
gasoline in the state of Indiana, providing for 
the payment, collection and distribution there 
of, prescribing certain exemptions therefrom 
and prescribing penalties for the violation 
thereof.” 

(1, 2) It enacts “that, a license fee of two 
cents (2c) per gallon, or fraction of a gallon, 
is hereby imposed on the use of all gasoline 
used in this state for any purpose whatsoever,” 
to be collected by the dealer selling to any 
one who does not purchase for the purpose of 
resale, and to be paid to the auditor of state 
on or before the 15th of the next month, at 
which time a report of the total number of 
gallons thus sold in the month shall be made 
under oath. For the purpose of enforcing the 
act the auditor of state is authorized to ex- 
amine the books and papers of any dealer per- 
taining to the sale of gasoline, being forbidden 
to divulge the information thus acquired, and 
the dealer who fails to make a proper return 
and to pay over the tax on all gasoline sold is 
made liable to punishment by fine and im- 
prisonment. Persons who buy or use gasoline 
for the purpose of operating stationary gas en- 
gines, tractors used for agricultural purposes, 
motor boats, airplanes or air craft, or for 
cleaning or dyeing or other commercial use, 
except propelling motor vehicles operated in 
whole or in part upon the public highways 
of the state, may receive back the license fee 
so paid upon making a statement of the 
amount se purchased and used for purposes 
other than propelling motor vehicles so oper- 
ated thereon, and presenting it, with the orig- 
inal invoices of such purchases, to the auditor 
of the state within 90 days after the date of 
the purchase as shown by the invoice. The 
license fees so collected by the auditor of state 
are to be paid over to the treasurer of state, 
and all expenses and refunds are to be paid 
out on warrants drawn by said auditor. The 
remainder of the fees so collected are to be 
credited to the state highway fund, of which 
a designated amount is to be distributed to the 
counties of the state as a special fund for the 
construction, maintenance and repair of high- 
ways therein, part by an equal division among 
them and part in the proportion which the 
number of miles of free gravel or macadam or 
county unit roads in each county bears to the 
whole number of miles of such roads in the 
state. Persons selling gasoline on which the 
license fee has been paid or secured need not 
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make such returns nor collect fees from the 
purchasers. The auditor of state was author- 
ized to employ necessary assistants and to pro- 
cure necessary blank forms and equipment, 
and $2,000 was appropriated for that purpose 
to be repaid to the treasury from fees when 
collected. An emergency was declared, and 
that the act “shall be in full force and effect 
from and after its passage.” The last section 
provided that “this act, except section 9 (mak- 
ing the appropriation and declaring an emer- 
gency, etc.), shall be in effect from and after 
the first day of June, 1923.” It is first objected 
that the license fees thus required to be paid 
constitute a tax on property, and come within 
the provisions of section 1, article 10, of the 
Constitution of Indiana (section 193, Burns’ 
1914), which commands that “the General As 
sembly shall provide, by law, for a uniform 
and equal rate of assessment and taxation.” 
In this counsel are mistaken. A tax on the 
use of property for certain purposes within 
this state, or on the sale thereof within this 
state, is not a property tax. The owner may 
continue to own his gasoline indefinitely with- 
out becoming liable for the tax, or he may re 
move it from the state and sell or use it any- 
where else in the world without such liability. 
It is not the gasoline which is taxed, but the 
use made of it within the state, and in impos- 
ing taxes of this character the legislative 
power is untrammeled, except that invidious 
discrimination will not be permitted. Kersey 
v. City of Terre Haute, 161 Ind. 471, 473, 68 
N. E. 1027; City of Terre Haute v. Kersey, 159 
Ind. 300, 311, 64 N. E. 469, 95 Am. St. Rep. 
298; Bowman v. Continental Oil Co., 256 U. S. 
642, 649, 41 S, Ct. 606, 65 L. Ed. 1139; Standard 
Oil Co. v. Brodie, 153 Ark. 114, 239 S. W. 753; 
In re Opinion of Justices (Me.), 121 A. 902. 
(3) It is next objected that the subject- 
matter of the act is not embraced by the title, 
but we think it is, so far at least, as the ques- 
tion is material in the case at bar. Those acts 
passed in 1923 which did not declare an emer: 
gency had been duly published and circulated, 
and had taken effect long before this action 
was commenced, and it makes no difference in 
this action whether the act took effect on 
March 6, the day it was approved, or not until 
some weeks later, when the Governor issued 
his proclamation. In either event it was in 
force on the 12th of July, when this action 
was begun. That the title is broader than the 
body of the act, reciting that the license fee is 
to be imposed “on the use of gasoline,” while 
the act imposes a tax only on the use of gaso- 
line for propelling automobiles operated upon 





public highways of this state, does not make 
the act unconstitutional. Board v. Scanlan, 
178 Ind. 142, 145, 98 N. E. 801. 


(4) The mere fact that those dealing in 
gasoline are required to make returns of the 
amount sold and to collect and pay the tax 
does not make the law conflict with the con- 
stitutional provision which forbids taking a 
man’s particular services without compensa- 
tion. Nobody is required to sell gasoline, nor 
to collect the tax, unless he chooses to make 
sales. But the state has power to regulate the 
business of selling gasoline, and to levy a tax 
on all gasoline sold for use in propelling auto- 
mobiles upon the highways of this state, and 
imposing an incidental burden upon those who 
voluntarily engage in the business of selling 
that article does not make the statute invalid. 
Pierce Oil Corp. v. Hopkins, 264 U. S. 1387, 44 
S. Ct. 251, 68 L. Ed. —. 


(5-7) The state has ample power to select . 
the use of gasoline for propelling vehicles on 
the highways of this state as a subject of tax- 
ation from which to raise revenue for the con- 
struction, maintenance and repair of highways. 
The selection of subjects for taxation is a legis- 
lative power that is not restricted by the Con- 
stitution so long as the law is made to operate 
without discrimination upon all within the tax- 
ing district. State Board v. Holliday, 150 Ind. 
216, 219, 49 N. E. 14, 42 L. R. A. 826; In re 
Opinion of Justices (N. H.), 120 A. 629. The 
power of the Legislature in matters of taxa- 
tion for building, maintaining and repairing 
highways is unlimited, except as restricted by 
the state or federal Constitution. State ex rel. 
v. Board, 170 Ind. 595, 610, 85 N. E. 513. 


(8, 9) The mere fact that the fee or tax 
must be paid for gasoline with which to oper- 
ate automobiles upon the highways of this 
state, while it need not be paid for operating 
vehicles by any other power, does not make 
the law invalid. Kersey v. City of Terre 
Haute, 161 Ind. 471, 473, 68 N. E. 1027. Ex- 
act equality as between different subjects of 
taxation is not required, being impossible of 
attainment if any tax at all is to be imposed. 
Kersey v. City of Terre Haute, supra, p. 473 
(68 N. E. 1027); Cooley, Taxation (4th Ed.), 
§ 259. 

(10) And the classification of subjects of 
taxation so as to put automobiles propelled by 
the use of gasoline in a class by themselves, 
being within the power of the Legislature, its 
action with respect to such matters is not 
subject to control by the courts. Baldwin v. 
State (Ind. Sup.), 141 N. E. 343. 
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(11) The legislative power to determine 
which of many highways in the state shall be 
improved with funds raised by taxation for 
that purpose is not limited by any provision 
of the Constitution, and the mere fact that 
part of the money paid into the state treasury 
by residents of St. Joseph county may or will 
be used to build roads in other counties, does 
not make the act invalid. 

(12) It is complained that persons who buy 
gasoline in Indiana for the operation of auto- 
mobiles must pay the tax, although they may 
drive at once to the state line and cross ‘into 
another state. But the law does not require 
such a person to purchase in Indiana more 
than sufficient gasoline to carry him to the 
state line. If he prefers, he may reach that 
point with an empty tank and replenish his 
supply in the other state without paying the 
Indiana tax. 

(18, 14) There is no merit in the conten- 
tion that the provision for rebate of money 
paid for gasoline not used in operating motor 
cars requires money to be drawn from the 
state treasury otherwise than in pursuance of 
appropriations made by law. The terms of 
this statute sufficiently make the necessary ap- 
propriation for payment of all lawful claims 
for rebates. Carr vy. State ex rel. Coetlosquet, 
127 Ind. 204, 210, 26 N. E. 778, 11 L. R. A. 370, 
22 Am. St. Rep. 624; Henderson v. Board, 129 
Ind. 92, 100, 28 N. E. 127, 13 L. R. A. 169. The 
act does not violate the Fourteenth Amend- 
ment to the Constitution of the United States. 
Pierce Oil Corporation v. Hopkins, 264 U. S. 
137, 44 S. Ct. 251, 68 L. Ed. —; Bowman v. 
Continental Oil Co., 256 U. S. 642, 649, 41 S. Ct. 
606, 608, 65 L. Ed. 1139. 

The complaint clearly failed to state facts 
sufficient to constitute a cause of action, and 
no error was committed in sustaining the de- 


murrer to it. The judgment is affirmed. 


Validity of Tax on Gasoline Used in Auto- 
mobiles.—An excise tax of a reasonable charge 
per gallon on gasoline and other internal com- 
bustion engine fuel sold within the state im- 
posing such tax has been upheld as valid. It 
is not the value of the gasoline and fuel as 
property owned which is the subject of taxa- 
tion, but the selling of and dealing in the arti- 
cle whatever its value. The tax is measured, 
not by the worth of the commodities, but by 
the amount of business transacted in dealing 
with them computed by gallons. Opinion of 
the Justices, Me., 121 Atl. 902. 

Such a tax is an excise tax. And it has been 
held that the state has the power to select this 
commodity, as distinguished from others, in 
order to impose an excise tax upon its sale 
and use. And since the tax operates impar- 





tially upon all, and with uniformity through- 
out the state, it is “equal and uniform upon 
subjects of taxation of the same class,” within 
the meaning of that phrase as used in a state 
constitution. Bowman v. Continental Oil Co., 
256 U. S. 642; 41 Sup. Ct. 606, 65 L. Ed, 1139. 

Hence, a statute requiring every seller of 
gasoline to be used by the purchaser in motor 
vehicles on highways of the state to collect 
from such purchaser in addition to the usual 
charge therefor, the sum of one cent a gallon; 
to register with the county clerk in every 
county in which he does business; to file each 
month a report of the sales made within the 
county during the preceding month, and to 
pay over each month the amount of the taxes 
accrued thereon, has been upheld as a valid 
law. Pierce Oil Corporation v. Hopkins, 44 
S. C. 251; Standard Oil Co. v. Brodie, 153 Ark. 
114; 239 S. W. 753. 

The imposition of a license tax on a dealer 
in gasoline who is already a licensed garage 
keeper, does not constitute double taxation, as 
the sale of gasoline is not an essential part of 
the garage business. Red Arrow Garage & 
Auto Co. v. Carson City, Nev., 225 Pac. 487. 








BOOK REVIEWS 
HUDDY ON AUTOMOBILES 


We have just received the Seventh Edition 
of this standard work, revised, enlarged and 
brought up to date by Arthur F. Curtis of the 
New York Bar. Owing to the constantly in- 
creasing volume of litigation, not only in popu- 
lous cities, but also in country districts, a thor- 
ough knowledge of the law pertaining to the 
use, operation and possession of automobiles, 
together with the consequent liability therefor, 
seems at this day to be a necessary part in 
the education of every lawyer. In manufac- 
turing and mercantile communities heretofore 
the largest volume of litigation arose out of 
the relation of master and servant. The com- 
pensation laws adopted in different states have 
reduced nisi prius litigation on that score to 
a very small amount. Its place on the court 
docket has been assumed by controversies that 
hover around the automobile, concerning lia- 
bility for personal injuries resulting from the 
negligent use and operation thereof, litigation 
over insurance policies covering loss or dam- 
age thereto, litigation over deferred payments 
secured by chattel mortgage, litigation over 
contracts of purchase and proper registration 
of title, and many other subjects too numerous 
to mention. . 

Owing to the great number of private rights 
affected by the use and operation of automo- 
biles public as well as private law on this 
subject is undergoing constant changes, and 
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he must be diligent indeed who keeps pace 
with its rapid development. The law on this 
subject is becoming daily more involved and 
confused owing to the number of conflicting 
decisions, and the day is not far off when it 
will be profitable for the young lawyer to 
specialize on this topic to the exclusion of 
other legal controversies. Why special instruc- 
tion on the law pertaining to automobiles has 
never been given a prominent place in the 
curriculum of our leading law schools is a 
matter of much surprise, but may be accounted 
for on the ground that the animating princi- 
ple that seems to guide most of our law schools 
is to confine instructions to theory and avoid 
as much instruction in the law applicable to 
the practical affairs of daily life as is con- 
sistent with the theoretical education of the 
“well degreed”’ professors who hold themselves 
aloof from vulgar con‘act with the sordid busi- 
ness of daily life, and who look out upon a 
beautiful world, divinely logical, from the sife 
and commanding buttress of honorable dignity 
that usually follows in the wake of faculty 
membership. The world will be better and the 
lawyer more skillful and the adjustment of 
legal rights more satisfactory to clients when 
the professional schools will teach the law as 
it is, and not as it was or ought to be. 


What is here said ought not to be construed 
in condemnation of theoretical education. No 
one has a higher measure of respect for pre- 
cept than the writer. What is here advocated 
is a wider effort on the part of professional 
schools to equip their graduates with more 
practical knowledge of the law as it is, rather 
than to rest supinely on the empty fallacy that 
practical knowledge of the working of the law 
is easily acquired by a six months’ sojourn 
in a lawyer’s office. 


The purpose of this discussion is to bring 
home the thought that the day of the legal 
specialist is at hand. As time brought about 
medical specialists, and as the development of 
the science of the law has been more back- 
ward than the development of the science of 
medicine, it is high time for the legal profes- 
sion to awaken to an understanding that the 
ramifications of the law are becoming too com- 
plicated to be adequately interpreted by the 
general practitioner and some branches thereof 
ought to be studied with a view to specializing 
therein. 

Such a subject is the law pertiining to auto- 
mobiles, and a busy practitioner offers a prayer 
of praise to the memory of him whose untiring 
labors in the field of research has rendered an 
understanding of the law on this subject easily 





within the reach of all members of the legal 
profession. There seems to be no topic within 
the wide range of the law pertaining to auto- 
mobiles that is not thoroughly and cexhaust- 
ively treated therein. The Seventh Edition is 
the lawyer’s paradise. It is up to date and 
contains references to cases but recently de- 
cided by courts of last resort, and obviates 
much unnecessary labor on the part of the 
already too overworked practitioner. 

This edition is more than a new edition. It 
is almost a new publication, for the whole book 
has been revised and enlarged to cover changed 
conditions made necessary by the ever shifting 
ground of liability and the endless stream of 
statutory changes in the organic law. Four 
new chapters have been added, and the bulk 
of the volume largely increased. 

New topics have arisen since the former 
edition has gone from the press, like forfeiture 
for transporting intoxicating liquors, and 
extra chapters are devoted to a detailed ex- 
amination of the law on that subject. The 
sale of automobiles has grown apace, and the 
financial methods of disposing of same have 
developed extensively, so that a new chapter 
on the subject of chattel mortgages was 
deemed necessary to properly define the rights 
of mortgagor, mortgagee and innocent pur- 
chaser. Exhaustive consideration is also given 
to the topic of insurance covering loss or dam- 
age to automobiles, and recent decisions of 
court of last resort are examined, analyzed and 
criticized with a view to bringing about a more 
uniform interpretation of the too technical 
terms in which insurance policies are usually 
couched. 

In a word, the book is indispensable to the 
busy lawyer, and he who seeks to economize 
time and save himself from many a fatiguing 
labor, would adopt wise counsel by having this 
volume always at hand. R. 


BRIEF MAKING AND THE USE OF LAW 
BOOKS 


West Publishing Company has just issued 
the Fourth Edition of Brief Making and the 
Use of Law Books by Roger W. Cooley, Pro- 
fessor of Law, University of North Dakota, 
and author of Briefs on the Law of Insurance, 
ete. Professor Cooley has had many years’ 
experience in the teaching of courses on the 
Use of Law Books, and is fitted as very few 
persons are to write on this subject. The work 
is in two volumes, containing a total of more 
than seventeen hundred pages, and is divided 
into six parts, as follows: Part 1, Where to 
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Find the Law; Part 2, How to Find the Law; 
Part 3, Use of Decisions and Statutes; Part 4, 
The Trial Brief; Part 5, The Brief on Appeal, 
and Part 6, Appendix, containing Legal Biblioz- 
raphy. This edition has been thoroughly re- 
vised by Professor Cooley, and Parts 1 and 2 
have been largely rewritten. The chapters re 
lating to the Annotated Case Series and Ruling 
Case Law have been prepared by Mr. Burdett 
A. Rich, Editor-in-Chief of the Lawyers Co- 
Operative Publishing Company. The chapters 
relating to Corpus Juris have been prepared by 
Mr. Donald J. Kiser, Assistant Editor-in-Chief 
of the American Law Book Company, and 
Shepar:’s Citations are covered in a short sec- 
tion by Mr. W. G. Packard of the Frank 
Shepard Company. The co-operation of other 
law book publishers makes it possible to set 
forth in their own terms the best methods of 
using their publications. This is a new feature 
of the book and a valuable one. In the new 
edition, the chapter on the Trial Brief has been 
revised by Professor Clifford W. Crandall, of 
the University of Florida Law School, and a 
sample Trial Brief has been added. To illus- 
trate the various classes of law books, sample 
pages of every class of law book have been 
gathered together and published in voume 2, 
which is known as the Reference Book. The 
purpose of the new work is to give the law 
student, the law clerk and the lawyer a direct 
working knowledge of the use of law books, to 
show him how to analyze and select authorities 
and to instruct him in the making of briefs. 


Dincing is in buckram. 


CASES ON OIL AND GAS 


Victor H. Kulp, Professor of Law in the Uni- 
versity of Oklahoma, is the author of a book 
entitled as above, made up of cases on the 
subject selected from decisions of American 
courts. West Publishing Company is the pub- 
lisher. The book is one of the well-known 
American Casebook Series. In addition to the 
cases the book contains an, Appendix of Forms 
of Leases, Assignment of Lease, Royalty Deed, 
Drilling Contract, and Subordination of Lien. 
It is published in one volume of over five hun- 
dred pages. 

The following paragraph is quoted from the 
author’s statement: 

“The tremendous growth of the petroleum 
indus‘ry since Colonel Drake first brought in 
a small oil well in Cherry Creek, near Titus- 
ville, Pennsylvania, in 1859, has given the 





courts many problems to solve. The magni- 
tude of the interests involved in the acquisi- 
tion, development, and disposition of oil and 
gas rights has engaged the best legal talent 
of the country, with the result that a large 
body of law has been and is being developed. 
The courts, to be sure, turned to and applied 
well-recognized analogies in other branches of 
the law, but it is believed that a sufficiently 
distinct set of principles has been created, 
particularly in connection with the rights and 
obligations growing out of the so-called ‘oil 
and gas lease,’ to warrant a casebook. Owing 
to the newness of the subject, no historical 
treatment has been attempted.” 


PIONEER INVENTIONS AND PIONEER 
PATENTS 


Mr. Frank Keiper, M. A., M. E., LL.B., of 
the Rochester, New York, Patent Bar, has 
issued through the Pioneer Publishing Com- 
pany, Rochester, a second edition of his work 
entitled as above. The subject matter of this 
book has been presented in the form of lec- 
tures to the Senior Engineering Students of 
Purdue University for the last five years. It 
is a work that especially appeals to the manu- 
facturer, the inventor, the patent lawyer and 
the student of economics. The author has 
many very flattering testimonials from such 
men as Judge W. W. Webb, of the New York 
Court of Claims, Hon. James T. Newton, Patent 
Attorney and ex-Commissioner of Patents, 
John J. Flather, Professor of Mechanical En- 
gineering, University of Minnesota, and many 
others. In referring to the book Judge Webb 
in part had this to say: 

“It is not only entertaining, but highly in- 
structive. It cannot fail to be of permanent 
service to students of patent law, engineering, 
electricity, chemistry, mechanics and the like, 
as it is a valuable contribution to all those 
branches of science.” 

The book is of unusually large size page, con- 
tains one hundred and fifty-two pages, and is 
well bound in cloth. 








Lawyer: And pray, sir, why do you want a 
divorce? 
Fair Client (astonished): 


am married, of course. 


Why, because I 


Swede (calling for mail): Bane there be 
any mail for me? 

Clerk: What is your name? 

Swede: Don’t get funny. If there bane any 


mail for me; my name bane on it. 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Aliens—Immigration.—Under Act May 19, 1921, 
8 2. subds. (a)-(c). and section 3 (Comp. St. Ann. 
Supp. 1923, §§ 4289%4a, 42891%4b), immigrants from 
San Marino, the natives of which were grouped 
collectively with natives of other small countries 
as “other Europe’ in census, could not be ex- 
cluded merely because quota allotted to “other 
Europe” had been exhausted, if San Marino was a 
separate and distinct country, and if not a sepa- 
rate and distinct entity the Italian quota would be 
applicable.-—Hughes v. United States, U. S. C. C. 
A., 1 Fed. (2d) 417. 


2. Auctions and Auctloneers—Memorandum.— 
When sale of land is at auction, auctioneers writ- 
ten memorandum binds both parties, but this 
writing must be made at time of sale, and where 
bidder's name was inserted in memorandum, but 
while auctioneer was still on courthouse steps 
bidder erased and inserted his principal's name, 
there was no memorandum of sale to bidder, and 
auctioneer was without authority after bidder 
went home to make another memorandum of sale. 
—Bell v. Borders, Ky., 265 S. W. 514 


3.  Automobiles—Collision.—One charged with 
colliding with and causing injury to pedestrian 
without stopping and making known his name, 
residence, and number of his motor vehicle, under 
Gen. Laws, c. 90, § 24, held not entitled to di- 
rected verdict of not guilty, though he testified 
that he did not know that pedestrian actually col- 
lided with car, but stopped and went back and 
pedestrian had disappeared.—Commonwealth v. 
Nurmi, Mass., 145 N. E. 39. 


4. Projection of Goods.—Truck driver, trans- 
porting angle iron projecting beyond mud guard 
on left side of truck, had right to transport it in 
that manner, but was bound to use care that pru- 
dent man would exercise in like circumstances.— 
Ryder’s Adm’r v. Hayward, Vt., 126 Atl. 491. 


& Use at Funeral.—An automobile used for 
carrying attendants of a funeral, the undertaker 
paying its owner for its use, and deceased’s family 
paying the undertaker for its hire, those carried 
paying no fare, held not within city of Camden 
ordinance, requiring license for vehicle operating 
over its streets and carrying passengers for hire. 
—Searies v. Public Service Ry. Co., N. J., 126 Atl. 
465. 








6. Bankruptcy—Assignment of Bailment Lease. 
—Ass‘gnee of bailment lease covering automobile 
and note for monthly payments due thereon, by 
taking judgment for unpaid balance after default 
and levying on automobile and other personality, 
held to have affirmed ownership in lessee and pre- 
cluded itself from subsequently asserting owner- 
ship in itself and reclaiming from trustee in bank- 
ruptcy of lessee.—Irn re Fitzpatrick, U. S. D. C., 
1 Fed. (2d) 445. 


7.—Corporation’s Purchase of Own Stock— 
Where stock of corporation was purchased from 





an officer nominaliy by its president, but paid for 
with money of corporation charged to president's 
account, which charge was later canceled under 
resolution of stockholders, and the stock thereafter 
carried as treasury stock, held that stock was in 
fact purchased by corporation, and money paid 
therefor was recoverab'e from seller. under Bank- 
ruptcy Act, § 70e (Comp. St. § 9654), by trustee 
in bankruptcy of corporation.—Williams v. Brown- 
stein, U. S. D. G, 1 Fed. (2d) 470. 


8.——“‘Creditors.’’—Preferred stockholders of an 
Ohio corporation are not ‘“creditors.’’ who may 
fie an involuntary petition in bankruptcy against 
the corporation.—In re Recording Devices Co., 
U. S. D. G, 1 Fed. (2d) 474. 


9.—Delinquent Income Tax.—In allowing gov- 
ernment’s claim against bankrupt for delinquent 
income tax, the 1 per cent interest per month im- 
posed by Act Sept. 8, 1916, pt. 2, title 1, § 14a, 
made applicable to Act Oct. 3, 1917, by section 
212. should be added, notwithstanding Bankruptcy 
Act, § 57j (Comp. St. § 9641), providing for digal- 
lowance of debts due to United States as “pen- 
alty,”’ in view of distinction made in such act of 
1916 between penalty and interest. by provision 
for 5 per cent penalty and provision for such 
monthiy 1 per cent interest, a penalty being a 
means of punishment, and interest a means of 
compensation.—United States v. Childs, U. S. 8. 
C., 45 Sup. Ct. 110. 


10.——Discharge.—Under Bankruptcy Act, § 14b, 
as amended by Act June 25, 1910 (Comm St. ‘ 
9598), bankrupt, who obtained credit on mate- 
rially false financial statement, made for purpose 
of obtaining credit, will not be discharged on 
theory that creditor. because of lapse of time, was 
not justified in relying on statement, and in such 
case lapse of time is only material in determining 
whether credit was extended within the period in- 
tended, while the statement was still binding on 
the bankrupt, and whether creditor in fact ex- 
tended the credit on the faith of the instrument.— 
Gerdes v. Lustgarten, U. S. S. C., 45 Sup. Ct. 107. 


11. Discounting Note.—Where note was dis- 
counted with bank and was charged back to ac- 
count of payee, but not assigned by the bank, it 
should have been made party in action by payee’s 
trustees in bankruptcy on note.—Harding v. en- 
tucky River Hardwood Co., Ky., 265 S. W. 429. 


12.——Disquajlification of Trustee.—Where trustee 
had performed duty and commenced action to re- 
cover preferential payment from bank active in 
securing his election, and question of preference 
was for determination of court, referee’s order 
confirming appointment of trustee will not be re- 
versed on ground that trustee was former em- 
ployee of another bank, whose stockholders owned 
the bank in question.—In re Foley, U. S. D. C., 
Fed. (2d) 568. 

13.——Homestead.—Land on which, bankrupt and 
his family resided when voluntary petition was 
fied, but which had not been declared his home- 
stead under Comp. St. Idaho 1919, §§ 5441, 5462- 
6465, held not exempt under Bankruptcy Act, § 
6, section 7, cl. section 17, section 47a, cl. 11, 
and sections 63, 70a (U. S. Comp. St. §§ 9590, 9591, 
9601, 9631, 9647, 9654), since right of exemption 
must have existed, and conditions essential thereto 
must have been complied with, when petition was 
filed.—White v. Stump, U. S. S. C., 45 Sup. Ct. 103. 


14.——-Jurisdiction of Referee.—Relative to show- 
ing possession of property by trustee in bank- 
ruptcy, giving referee jurisdiction to determine 
validity of deed of trust given by bankrupt, 
affirmative statement of agreement between 
trustee in bankruptcy and trustees under the deed 
of trust that the trustee in bankruptcy was in 
possession is not contradicted by its further state- 
ment that it is entered into for purpose of per- 
mitting the property to be sold and the funds be 
he'd in lieu thereof.—In re Hoover-McClintock 
Motor Car Co., U. S. D. C., 1 Fed. (2d) 660. 


15.——Order of Reference Before Adjudication.— 
Order of general reference to referee in bankruptcy 
by court of ancillary jurisdiction, before an adju- 
dication in bankruptcy by court of primary juris- 
diction, was void, and all proceedings taken and 
orders entered by such referee were without juris- 
diction.—Jones v. Kansas City Custom Garment 
Making Co., U. S. C. C. A., 1 Fed. (2d) 649. 


16.—Powers of Receiver.—Under Bankruptcy Act 
(Comp. St. §§ 9585-9656), especially authorizing the 
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trustee in bankruptcy to recover the bankrupt’s 
estate and vesting him by operation of law with 
the bankrupt’s title, a receiver in bankruptcy may 
not sue to recover vroperty of the bankrupt in 
absence of imminent danger of loss or waste.— 
Bingaman v. Commonwealth Trust Co., U. S. D. 
C., 1 Fed. (2d) 505. 

17.—Preference.—Affirmative and specific aver- 
ment of debtor’s intent to prefer, essential to act 
of bankruptcy, is not necessary, and where peti- 
tion aileged transfer, while insolvent, of all prop- 
erty to one creditor to secure existing indebted- 
ness, it showed facts from which, intent to prefer 
would be implied. and was sufficient.—In re Ad- 
vance Oi! Co., U. S. C. C. A., 1 Fed. (2d) 442. 


18.——-Transfer of Property.—To entitle a trustee 
to recover property as transferred by bankrupt 
within four months with intent to defraud creditors, 
under Bankruptcy Act, § 67e (Comp. St. 9651), 
there must be proof of actual intent to defraud. 
and a presumption of fraud raised by a state 
statute is not sufficient.—Dodd v. Raines, U. S. D. 
C., 1 Fed. (2d) 658. 

19.——Trust Receipt.—Trust receipt, held by 
company advancing money to pay draft accom- 
panying bill of lading, which was in bankrupt’s 
name and was delivered to bankrupt, held in fact 
chattel mortgage, which, when unrecorded gave 
company no right to automobiles as against trustee 
in bankruptcy.—In re Schuttig, U. S. D. C., 1 Fed. 
(2a) 442. 

20. Banks and Banking—Ultra Vires Contract.— 
Contract by which bank guaranteed purchaser 
against any losses on account of purchase of 300 
bales of cotton on consignment from bank’s cus- 
tomer, to whom bank had advanced money neces- 
sary to maké purchase, held not ultra vires.—H. 
Seay & Co. v. Moore, Tex., 265 S. W. 376. 


21.—‘Debt Due Municipality."—A general de- 
posit in a private bank, made by town treasurer 
in name of town, was a ‘debt’ owing to munici- 
pality, within Code 1924, § 12719, and town was 
entitled to priority where bank was placed in 
hands of receiver.—In re Bank of J. Kelso, Iowa, 
200 N. W. 492. 

22.——-Special Deposit.—Where money was placed 
in bank, together with writing that it was to be 
used for payment of certain specified outstanding 
checks, there was special deposit not subject to 
garnishment.—First Nat. Bank of Cherokee v. 
Propp, Iowa, 200 N. W. 428. 


23. Bills and Notes—Bona Fide Holder.—Note 
given in transaction which did not comply with 
Blue Sky Law (C. S. § 6363, as amended by Laws 
1923, c. 161, section 6367, as amended by Laws 
1923, c. 180, and sections 6374, 6375) is enforceable 
in hands of bona fide holder for value before 
maturity without notice, though note which statute 
declares absolutely void is not enforceable, even 
in hands of a bona fide purchaser.—Planters’ Bank 
& Trust Co. v. Felton, N. C., 124 S. E. 849. 


24.——Check Given in Card Game.—B. gave his 
check to W. to pay to W. his losses in a card 
game. W. indorsed the check to F., who acquired 
it in good faith, for vaiue, and without knowledge 
of the circumstances under which the check was 
given. The check was dishonored. F. instituted 
an action against B. and W. upon the check. The 
trial court refused to direct a verdict for the de- 
fendants and submitted the case to the jury in- 
structing them that F. was entitled to recover if 
they found that F. was a ho'der in due course of 
the check under the Negotiable Instruments Law. 
Held (1) that the check was utterly void under 
the third section of the Gaming Act, even though 
it had been transferred to one who took it in 
good faith for value without notice of the cir- 
cumstances under which it was given; (2) that 
the fifty-seventh section of the Negotiable Instru- 
ments Law did not repeal the third section of the 
Gaming Act; (3) that the trial court erred in sub- 
mitting the case to the jury; (4) that a verdict 
should have been directed in favor of the defend- 
ants.—Fisher v. Brehm, N. J., 126 Atl. 444. 


25.——Fraud.—Where means calculated to induce 
defendant maker of note to forego inquiring into 
fraud practiced upon him have been resorted to, 
plaintiffs may not escape responsibility for the 
fraud on ground that defendant was negligent.— 

7. R. Grace & Co. v. Strickland, N. C., 12% 
S. E. 856. 

26. Carriers of Goods—Liability Beyond Own 
Line.—On its facts this case is controlled by the 





principles ruled in the case of Atlantic Coast Line 
Railroad Co. v. Riverside.Mills, 219 U. S. 186, 31 
Sup. Ct. 164, 55 L. Ed. 167, 31 L. R. A. (N. &) 7%, 
holding: ‘‘Congress has power to prohibit a car- 
rier engaged in interstate commerce from limit- 
ing by contract its liability beyond its own line, 
and the Carmack Amendment of January 29, 1906 
(34 Stat. 584, 595, c. 3591), to section 20 of the 
Interstate Commerce Act, making such carriers 
liabie for loss or damage to merchandise received 
for interstate transportation beyond their own 
lines. notwithstanding any contract of exemption 
in the bill of lading, is a valid exercise of such 
power, and is not in conflict with the due process 
provision of the Fifth Amendment.” Accordingly 
the trial judge did not err in refusing the writ of 
certiorari.—Southern Ry. Co. v. Baker, Ga., 124 


27. Carriers of Passengers—Riding on Steps.— 
It cannot be said as a matter of law that one who 
is injured while riding in such a position as a 
passenger upon a street car is so negligent as to 
be barred from recovering for negligence of the 
railway company, unless, under the peculiar con- 
ditions, the danger is so obviously great that no 
one of ordinary prudence would subject himself 
—.'s t v. Georgia Ry. & Power Co., Ga, 


28. Chattel Mortgages—‘Summer Fallow.”— 
Mortgage, securing money advanoed for summer 
fallowing which covered mortgagor’s interest in 
“the summer fallow to be prepared by the’ mort- 
gagor during the year 1921,’’ held as against sub- 
sequent mortgagee of the 1922 crop, not to cover 
that crop; “summer fallowing”’ being plowing and 
harrowing of grounds preparatory to cropping 
during next season.—Farmers’ & Merchants’ Bank 
of Walla Walla v. Small, Wash., 229 Pac. 531. 


29. Constitutional Law—Hunting Without Li- 
cense.—Rem. Comp. Stat. §§ 5894-5992, permitting 
forfeiture of property of one hunting without a 
Hcense, is not invalid as violating fundamental 
law by authorizing destruction without notice and 
without opportunity to contest in judicial proceed- 
ing; the owner having a remedy by replevin or by 


action against  officers.—Dilatush v. Roberts, 
Wash., 229 Pac. 741. . pete 
30.— Statutory Requirement as to Evidence.— 


Whether there is good reason for requirement of 
Acts 1919, p. 1086, § 2, that state prove possession 
of parts of still, ete., commonly used for or suit- 
able for use in manufacture of prohibited liquors 
to sustain conviction of possession for such pur- 
pose, is not for courts to inquire, being rule of 
evidence fixed by Legislature and hence part ot 
due course of law, to which defendant is entitled. 
—Miller v. State, Ala., 101 So. 510. 


31. Transportation Act Valid.—Transportation 
Act 1920, tit. 4, § 402 (15), being Comp. St. Ann. 
Supp. 1923, § 8563 (15), authorizing the Interstate 
Commerce Commission in case of emergency to 
make reasonable ru‘es as to car service, and an 
order of the Interstate Commerce Commission 
thereunder prescribing a preference in the order 
of purposes for which coal should be carried, are 
not invatid under the Fifth Amendment, and the 
statute does not trench on powers reserved to the 
state, and are not inyalid as a delegation of legis- 
lative power.—Avent v. United States, U. S. S. C., 
45 Sup. Ct. 34. 


32. Contracts—Performance.—Building contract, 
requiring removal of ‘‘column footings,’’ held to 
require contractor, without extra compensation, to 
remove iron grillage under cement floor of old 
building on site where new building was being 
constructed.—Kinney v. Massachusetts Bonding & 
Ins. Co., N. Y., 206 N. Y. S. 163. 


33. Corporations—Fraud in Giving lLease.— 
Where the lessor in such a lease is a corporation, 
and the fraudulent representations were made by 
stockholders and officers thereof, and the lessee 
went into possession and paid a portion of the 
rental, as provided in the lease, held that the 
lessee, upon restoring, so far as possible, what she 
received, may recover from the persons so partici- 
pating in the fraud what he parted with.—Liandre 
v. Ye Tavern, Inc., Minn., 200 N. W. 465. 


34. Receivership.—Fact that minority stock- 
ho:der is excluded from office, and that majority 
stockholders hold all offices and manage business, 
or that they have blended their individual busi- 
ness with that of corporation, and failed to ac- 
count, is not cause for dissolution or receivership, 
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when business is managed successfully in interest 
of all stockholders.—Enterprise Printing & Pub- 
‘ishing Co. v. Craig, Ind., 145 N. EB. 309. 


35. Elections—Marking of Ballots.—Democratic 
official primary ba‘lots, marked with names of Re- 
publican candidates, as result of shortage in Re- 
pub.ican ballots, may not be counted for Republi- 
can candidates, in view of Primary Election Law, 
c. 6, § 27.—In re Opinion of the ustices, Me., 126 
Atl. 354. 

36. _Fraudulent Conveyances—Bulk Sales Act.— 
Georgia Bulk Sales Act, requiring notice to all 
creditors of vendor before payment by purchaser, 
is for protection of then existing creditors. who 
are to be notified, and in absence of fraud such 
sa’e cannot be attacked by subsequent creditors 
for_non-comnliance with act.—Dodd v. Raines, U. 
S. D. C.. 1 Fed. (2d) 658. 

37. Hawkers and Peddiers—‘Drummer.”—One 
traveling in automobile truck, soliciting orders and 
selling and de‘ivering only in unbroken packages. 
from stock carried about with him’, to retail 
dealers. he'd “peddler’’ within Laws 1923, ec. 4. 
§ 45 requiring license, but excluding drummers 
therefrom. who sell at wholesale; ‘“‘drummer” be- 
ine one who travels from place to place, carrying 
samples from which he sells goods to be del'vered 
thereafter, quoting Words and Phrases, first and 
second series “drummer.”—State v. O’Briant, N. 
C., 124 S. E. 848. 

38. Highways—Notice of Assignment of Con- 
tract.—\‘Vhere. after highway contractor assigned 
his contract to materialman, assignee failed to 
Five rot ce -f the assignment to the highway com- 
mission or the board of supervisors, and, because 
of such failure to give notice, a payment was made 
bv the authorities to the original contractor. part 
of which he retained in disregard of his assign- 
ment, such defaleation could not be recovered by 
the assignee materialman from the contractor's 
suretv.—Sib'ey Lumber Co. v. Madsen, Iowa, 200 
N. W. 425. 

39. Hospitals—Injury to Patient.—A corporation 
created for the purpose of maintaining and oper- 
ating a school or college for gain or profit in 
which is taught the science of chiropractics, and 
maintains a clinic in connection with the college, 
wherein patients are treated by undergraduate 
students, or interns of the institution for a nom’‘- 
nal charge, is liab'e for an injury sustained by a 
patient while being treated in the clinic by a 
student who has been assigned, by the authorities 
in charge of the college, to administer the treat- 
ment, where the injury complained of is the result 
of negligence, carelessness, or lack of ordinary 
skill on the nart of the student administering the 
treatment.—Carver Chiropractic College v. Arm- 
strong’, Okia., 229 Pac. 641. 


40. Innkeepers—Passageways.—It is duty of 
innkeeper to exercise ordinary care to have and 
keen hallways and passageways of hotel reason- 
ab'y well lighted and free from obstructions so 
that guests may pass in safety. but he is not in- 
surer of safety.—Burgauer v. McClellan, Ky., 265 
S. W. 439. 

41. Insurance—Beneficiary.—Where decedent at- 
temnted to change beneficiary in industrial life 
rolicy, though insurer had not approved thereof 
at time of insured’s death, such beneficiary was 
entit.ed to money paid to her without objection 
Oy, Snerer-—ae re Degenhardt, N. Y., 206 N. Y. S. 


42.——Change of Ownership.—Where a policy of 
fire insurance contains the ordinary language mak- 
ing it void if there is a change of ownership in 
the property insured, no recovery can be had 
thereon by a purchaser of the property at fore- 
closure sa’e, in the absence of a suitable recogni- 
tion by the insurer of the change of ownership.— 
Hanson v. National Liberty Fire Ins. Co. of 
America, N. J., 126 Atl. 453. 

43. Insurer’s Negligence.—Although a loss by 
fire may result directly from the negligent act of 
the insured, the insurer is neverthe!ess liable un- 
der its policy of insurance, unless the policy other- 
wise provides, where the negligance does not 
amount to a fraud or is not in furtherance of an 
incendiary intent upon the part of the insured. 
May on Insurance; 26 C. J. 347; Henderson v. 
Western Marine & Fire Ins. Co. (1845) 10 Rob. 
(La.) 164, 43 Am. Dec. 176; Wertheimer Shoe Co. 
v. United Casuaity Co. (1903), 172 Mo. 135, 72 S. 
W. 635, 61 L. R. A. 766, 95 Am. St. Rep. 500; 6 
Am. & Eng. Ency. L. (2d Ed.) 585. A clause in a 
fire insurance policy which provides that “this 








company shall not be liable for loss caused by 
neglect of the insured to use all reasonable means 
to save and preserve the property at and after a 
fire or when the property is endangered by fire 
in neighboring premises,’ does not relieve the 
insurer from liability for loss by fire resulting 
from any negligent act of the insured which oc- 
curred before the origin of the fire.—Sandersville 
Oil Mill Co. v. Globe & Rutgers Fire Ins. Co., Ga., 
124 9. E. 728. 

44. Misappropriated Bank Funds.—Where 
bank president paid portion of premiums on policy 
out of bank’s funds embezzled by him. bank’s re- 
ceiver was entitled, as against beneficiaries, to 
portion of proceeds in proportion to portion of 
premium so paid. since president was trustee ex 
maleficio of bank funds.—Vorlander v. Keyes, U. 

C. A., 1 Fed. (2d) 67. 


45.——Purchase of Policy.—One _ purchasing 
policy of mutual insurance company held not by 
that act a’one to have become a stockholder in 
company, chargeable with notice of mutual fea- 
tures in its charter.—New York Life Ins. Co. v. 
Street, Tex., 265 S. W. 397. 

46. Sole Ownership.—Fire policy on automo- 
bile, stating that it was condition that it should 
be null and void if interest be other than uncon- 
ditional and so’e ownersh‘p, never went into effect, 
where at time of issue automobile was mortgaged; 
St. 1907, c. 576, § 21, now Gen. Laws, c. 175, § 186, 
not applying.—Harvey v. Pawtucket Mut. Fire 
Ins. Co., Mass., 145 N. E. 35. 

47. Value of Property.—Exaggeration of value 
as mere opinion. mere misstatement based on er- 
roneous estimate of value, honest mistake, inno- 
cent overvaluation lack essential element of fraud 
and do not operate to avoid fire policy.—Campbell 
et al. v. Great Lakes Ins. Co. of Chicago, Il., 
Mich., 200 N. W. 457 le 

48. Intoxicating Liquors—Vanilla Extract.—Sale 
of. vanilia waivaek which could be used as intoxi- 
cating beverage was unlawful, though it was not 
manufactured or sold by defendant to be so used. 
—Honaker v. State, Ark., 265 S. W. 353. 

49. Landlord and Tenant.—Defective Wiring.— 
Corporate owner of building in possession of state 
as prison and hospital for convicts hired by gg md 
which contracted to light buildings for state Bee 
of charge, necessarijy retained control of ele nee 
wiring and was liable for negligence in perestaing 
wiring to become defective, resulting in fire whic 
destroyed personalty belonging — to state’s = 
ployees.—Pearce v. Sloss-Sheffieid Steel & Iron 
Co., Ala., 101 So. 585. smi a 

50. Master and Servant—Course 0 mploym . 
—Injuries resulting from falling from ladder on 
side of water tank on roof of building. while = 
ployee was posing for picture being taken at a 
request, did not arise in course of employmen 
and was not compensable. though roof was used 
by employees for recreation.—Stimell v. Remington 
Typewriter Co., N. Y., 206 N. Y. S. 188. 

51. Municipal Corporations—Fire Escape Not 
Nuisance.—Property owner was not liable for in- 
juries to truck coming in collision with fire escape 
located on its building on theory that it consti- 
tuted a private nuisance, where fire escape Was 
ordered placed by department of labor under Laws 
1904, p. 152, supplemented by Laws 1911, p. 448, 
§§ 3, 6, and 11, and was approved by it after com- 
pletion.—W. Wood Co. v. Balsam, N. J., 126 
Atl. 480. ‘ a na 

52. Negligence—Contributory.—Though ordinar- 
ily ae... , Tae is temporarily blinded on going 
from lighted to dark place is bound to wait until 
his eye adjusts itself, it was not contributory neg- 
ligence as matter of law for person to run into 
dark hallway after hearing another’s cry of dis- 
tress. thereby falling into open trapdoor.—Laufer 
v. Shapiro, N. L., 206 N. Y. S. 189. 

53.  Partnership—-Dec!aration of Trust.—Where 
a declaration of trust authorizes the association of 
the certificate ho:ders in annual and special meet- 
ings with the specified powers of electing the 
trustees annually, of altering or amending the 
declaration of trust in every particu'ar except as 
to the liability of the trustees, of prohibiting the 
issuance of additional shares to acquire additional 
money to carry out the purposes of the trust and 
of terminating the trust at will, a partnership, 
and not a trust, is created.—Liquid Carbonic Co. 
vy. Sullivan, Ok'a., 229 Pac. 561. 

54. Railroads—Liability While Under Federal 
Control.—An action for death of a fireman engaged 
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in interstate commerce on December 29, 1917, could 
be maintained against railroad, in view of U. S. 
Comp. St. § 1974a, the President’s proc!amation 
taking over the railroads, orders of Director Gen- 
eral providing that roads should pay all liabilities 
prior to January 1, 1918, and contracts between 
-, United States and the rai'roads.—Baltimore 
& O. S. W. R. Co. v. Berdon, Ind., 145 N. E. 2. 


55. Safety Appliance Act.—Where a terminal 
company, which received in its yard cars for 
transfer to other roads, had placed in its yard by 
a railroad company, with others, a car with a de- 
fective running board, the retention of such car 
until other cars to be transferred to such com- 
pany had accumulated, and then returning it with 
them, held not a violation of Safety Appliance Act, 
§ 2 (Comp. St. § 8618).—United States v. Louisville 
we Bridge & R. Co., U. S. C. C. A., 1 Fed. (2d) 





56. Sales—Conditional Sale.-—In Tennessee there 
can be no lawful conditional sale of automobile to 
dealer, where it is to be resold.—In re Meyer & 
Judd, U. S. D. C., 1 Fed. (2d) 513. 


57.—Delivery.—Contract for sale of sugar to 
be delivered “about July’’ held not satisfied by 
attempted delivery September 6th.—Burlington 
Grocery Co. v. Heaphy’s Estate, Vt., 126 Atl. 525. 


58. Searches and Seizures—-Dwelling Houses.— 
Those who unlawfully install stills in dwellings 
houses cannot take advantage of their own crimes 
or wrongs to defeat operation of laws of inspection 
and supervision, and entry by federal officers with- 
out a warrant by any plea of immunity or sanctity 
attaching to dwelling houses, notwithstanding 
Const. U. S. Amends. 4 and 5.—United States v. 
Apple, U. S. D. C., 1 Fed. (2d) 493. 


59. Search After Arrest.—The provision of 
Const. Amend. 4, against searches and seizures 
has reference to general searches for the purpose 
of obtaining evidence, and has no reference to 
evidence obtained from the person,after legal 
arrest in a proper case, with or without warrant. 

Cc 





—Garske v. United States, U. S. C. C. A., 1 Fed. 
(2d) 620. 
60. Warrant.—Warrant directing search of 





residence of defendant in P. county, located on I. 
creek, held to sufficiently describe premises.— 
Little v. Commonwealth, Ky., 265 S. W. 433. 


> Specific Performance—Recovery of Damages. 
Ww wing having agreed to exchange his lands at 
“tra ing price’ for lands of another, priced in 
same manner and subject to incumbrances, but 
not having agreed to pay any sum in cash, should 
not, when unable to perform, be required to pay 
in money a portion of the “trading price’ placed 
on his land, without regard to real value of prop- 
erty, or actua] damage suffered by other party 
through partial failure to perform.—Ryan_v. 
Evans, Ind., 145 N. E. 6. 


62. Sunday—Work of ‘‘Necessity.’’—Operation of 
pant for manufacture of “carbon black’ on Sun- 
day held work of ‘‘necessity”’ within Ky. St. § 1321, 
when any cessation of operation Would injuriously 
and materially affect quality of the product.— 
ae par ee Products Co. v. Thurman, Ky., 265 


63. Taxation—On ’ Capital Stock.—Provision of 
Laws 1855, No. 140, § 9, that certain railroad 
shou'd pay annual tax of 1 per cent on its ‘“‘capital 
stock paid in,’’ in lieu of all other taxes, held in 
view of practical construction by administrative, 
legislative and judicial departments, to mean 
moneys and property paid in by shareholders for 
stock, and not value of corporate property.—Peo- 
+4 oo G. H. & M. Ry. Co., Mich., 200 N. 


64. Telegraphs and Telephones—Notice of Claim. 
—In action for failure promptly to deliver tele- 
gram, advising plaintiff of death of his wife, fact 
that no ciaim in writing was filed within 95 days 
after filing of message for transmission as re- 
quired by contract of transmission, held no de- 
fense, where, under facts, plaintiff could not have 
had as much as 90-day minimum set by Rev. 
Stat. art. 5714, in which to file claim after he 
‘earned of wife's death.—Western Union Telegraph 
Co. v. Hicks, Tex., 265 S. W. 381. 


65. Torts—Alienation of Affections.—Loss of 
consortium being necessary to recovery in action 
for alienation of affections, action will not lie for 
alienating affections of plaintiff's fiancee, thereby 





inducing breach of contract to marry, regardless 
of motive or malicious intent.—Stiffler v. Boehm, 
N. J., 206 N. Y. S. 187. 


66. Trusts— Agreement of Partners.—Where 
notes, property of partnership, were taken in name 
of one partner and mortgage was executed for 
their benefit to other partner, and on foreclosure 
thereof, before sheriff’s deed was executed to 
mortgagee, partners made settlement by which 
mortgagee agreed to pay other partner certain 
sum of money when he got money which he had 
in land in question, there was no declaration of 
trust by him in interest of other partner.—Myers 
v. Wendel, Iowa, 200 N. W. 1. 


67. Vendor and Purchaser—‘‘Good Title.’"—A 
vendor has “good title’ justifying his entering 
into a contract for deed when he holds a valid 
subsisting contract for deed from one who also 
ho'ds such contract with the fee owner; and, 
where these parties are willing to carry out their 
contracts, the vendee cannot rescind because the 
vendor is not the record owner in fee.—Paynesville 
Land Co. v. Grabow, Minn., 200 N. W. 481 


68. Wills—Condition Precedent.—Where devise 
was on void condition precedent that devisee 
should leave wife within seven years, legacy of 
$100 per year for such seven-year period from 
rents of land so devised, legacy to be paid whether 
devisee complied with condition or not, held valid. 
—Brizendine v. American Trust & Savings Bank, 
Ala., 101 So. 618 


69. Joint Bank Account.—Where one placed 
money in savings bank in name of herself and an- 
other, as between bank and joint depositors, right 
of either did not arise by virtue of gife either at 
time of deposit or at time of depositor’s death, but 
was right in form of chose in action against bank 
created by contract with bank.—Battles v. Mill- 
bury Savings Bank, Mass., 145 N. E. 55. 


70. Mortgage Indebtedness.—Where a man 
makes a wi'l disposing of his property to his 
children, and makes a_ special bequest to his 
oldest daughter. who is unmarried, his homestead 
consisting of two lots, dwelling house, and out- 
buildings, and also the household and kitchen fur- 
niture; and at the time of his death there was a 
mortgage debt of testator secured by a mortgage on 
the lots and improvements of $750, and the testator 
provides in his will that his executor shall sell 
all of his personal property and real estate not 
bequeathed to his daughter and out of the fund 
thus created shall pay for first of all his debts 
and funeral expenses, and divide the remainder 
of said fund among all his children, share and 
share alike, except his oldest, who has been pro- 
vided for by said specific bequest. Held that the 
mortgage debt against the bequest to his daugh- 
ter was a debt of the testator at the time of his 
death, and should be paid by the executor out of 
the fund created from the sale of the personal 
estate and the other real estate. <_Hapke Vv. 
Schaefer-Doolin Mortgage Co., Okla., 229 Pac. 621. 


71. Signature.—Signature ‘‘Mother’’ to holo- 
graph will held sufficient, if maker adopted it as 
her own for purpose of executing instrument.— 
In re Southerland’s Will, N. C., 124 S. E. 632. 


72. Words and Phrases—‘‘About.’’—‘‘About,” 
used with reference to time, is of somewhat flexi- 
ble significance, varying with the circumstances 
and the connection in which it is employed. But, 
when used in such a sense as to become a part of 
a contract, the word denotes approximation to 
exactness. —Burlington Grocery Co. v. Heaphy’s 
Estate, Vt., 126 Atl. 525. 


73. Workmen’s Compensation—‘'Dependent.’’— 
Where daughter is awarded compensation, under 
Laws 1911, c. 163, § 6(1), for partial dependency 
for support furnished her by father, her minor 
child is not entitled to compensation as a de- 
pendent, since “dependency”’ extends only to re- 
jiance for means of living, and support furnished 
mother in discharging her duty toward child was 
not her dependency for her own livelihood.—La- 
Point v. Winn Bros., N. H., 126 Atl. 380. 


74.——Surgical Operatiom—Where surgeons are 
at variance as to advisability of operation and 
nature of treatment, and agree that results would 
be uncertain, appellate court will not interfere 
with order denying discontinuance of compensa- 
tion, on ground of workman’s refusal to submit 
to operation.—Beaulieu’s Case, Me., 126 Atl. 376. 
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